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CAFFREY, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on appeal by Pierce Johnson, Jr.
(Johnson) of a Board agent's dism ssal of his unfair practice
charge. The Board agent dism ssed the charge which alleged that
the State of California, Departnent of Youth Authority (State or
DYA) comm tted nunerous acts of unlawful reprisals and
discrimnation in violation of section 3519(a) of the Ral ph C

Dills Act (Dills Act).'!

IThe Dills Act is codified at Governnent Code section 3512
et seq. Unless otherwise indicated, all statutory references
herein are to the Governnent Code. Section 3519(a) states, in
pertinent part:

It shall be unlawful for the state to do any
of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce



The Board has reviewed the entire record in this case,
including the warning and dism ssal letters, the unfair practice
~charge and its attachnents, and Johnson's appeal .? The Board
affirms the dismssal on the basis set forth bel ow

EACTUAL SUMVARY

Johnson and Steve Bohnstedt (Bohnstedt) were enployed by the
State as youth counselors at the Fred C. Nelles School for Boys.
Between the two of them Johnson and Bohnstedt filed at |east ten
gri evances covering various work-rel ated issues since
approxi mately June 1990.

On March 24, 1992, Johnson and Bohnstedt filed an unfair
practice charge against the State. The charge all eged that
nunerous unl awful adverse actions were taken individually.and
col l ectively against them

Anong t hese charges, Bohnstedt alleged that follow ng an
injury resulting froman assault by a DYA ward on June 27, 1991,
Bohnstedt's supervisor repeatedly harassed him by interfering
with his tinmely receiving of nedical and workers conpensation
benefits.

On August 20, 1991, Johnson filed an injury report
conpl ai ni ng of considerable stress. On Septenber 27, 1991,
foll ow ng nmedi cal and psychiatric eval uati ons, Superintendent

Henry C. Vander Wi de (Vander Wi de) issued a nmeno instructing

enpl oyees because of their exercise of rights
guaranteed by this chapter.

’The appeal of the Board agent's dismissal was filed solely
by Johnson.



Johnson to reduce the nunber of overtinme hours he worked to a
maxi num of sixty hours per nonth. This restriction would be in
effect for six nonths after which his physical status would be
evaluated. The nmeno stated, in part:

Medically, it is being recomended that you

reduce the total nunber of hours you are

currently working. The nedical difficulties

you. are experiencing may be caused by the

time you are spending at work beyond your

normal work week. During the nonths of June

1991 you worked 143 1/2 hours of over tine,

89 hours in July and 139 3/4 in August.

Johnson clainmed that the reduction in overtime hours
represented nore than a 50 percent cut in his overtine earnings.
He alleged that the order to reduce his overtinme hours was taken
in response to "the volune of grievances filed by both charging
parties.”

BOARD AGENT' S DI SM_SSAL

The Board agent found that the charge all eged unl awf ul
adverse actions which occurred nore than six nonths prior to the
filing of the charge. The charge was filed on March 24, 1992,
thus all allegations of unlawful conduct by the State occurring

prior to September 24, 1991, were disnissed as untinely filed.3

Dills Act section 3514.5(3) states, in pertinent partg

(a) Any enpl oyee, enployee organization, or
enpl oyer shall have the right to file an
unfair practice charge, except that the board
shall not do either of the follow ng: (1)
issue a conplaint in respect of any charge
based upon an alleged unfair practice :
occurring nmore than six nonths prior to the
filing of the charge



The Board agent found only Johnson's overtinme reduction cl ai m
tinely filed.

The Board agent also noted that the State and the California
Correctional Peace Oficers Association (CCPQA) were parties to a
col l ective bargaining agreenent (CBA) with effective dates of
May 26, 1989 through June 30, 1991. The Board agent found that
under Dills Act section 3514.5(a),* and the Board's decision in
Lake Elsinore School District (1987) PERB Decision No. 646 (Lake
Elsinore), the charge nust be disnissed and deferred to binding
arbitration because the grievance machinery covers the dispute
raised, retaliation for protected activity, and culmnates in
bi nding arbitration. The conduct conpl ai ned of by the charging
parties is arguably prohibited by Article V, section 5.03(a) of
fhe parties' CBA. Despite the fact that the alleged unl awf ul
conduct occurred after the expiration of thé CBA, the Board agent

found that pursuant to Anaheim Gty _School District (1983) PERB

Deci si on No. 364 (Anaheinm), the grievance and arbitration

procedure survives the expiration of the CBA, thus requiring that

“Dills Act section 3514.5(a) states, in pertinent part:

(a) Any enpl oyee, enployee organization, or
enpl oyer shall have the right to file an
unfair practice charge, except that the board
shall not do either of the followng: . . .
(2) i1ssue a conplaint agai nst conduct al so
prohi bited by the provisions of the agreenent
bet ween the parties until the grievance

machi nery of the agreement, if it exists and
covers the matter at issue, has been
exhausted, either by settlenent or binding
arbitration



the matter be deferred to the parties' contractual arbitration
process.

Finally, the Board agent concluded that even assum ng the
charge is not deferrable to arbitration, Johnson failed to state
a prima facie violation under the standard established in Novato
Unjfied School District (1982) PERB Decision No. 210. The Board
agent determ ned that Johnson failed to denonstrate the
"necessary connection or 'nexus' between the adverse action and
the protected conduct."

CHARG NG PARTY. S APPEAL

On appeal, Johnson contends the Board agent erred by failing
to find that the reduction in overtime hours constituted Unlamﬁul
retaliation for his participation in protected activity. Johnson
asserts that Vander Weide's reliance on the psychiatric
eval uation does not justify a reduction in overtine as it
recommended that a separaté nmedi cal eval uation be obtained to
determine if a work restriction was necessary. Johnson further
argues that had the overtine reduction been validly inposed for
medi cal reasons, Vander Wi de woul d have infornmed the
superintendent at the Departnent of Youth Authority, Los Angel es
Metro Parol e, where Johnson worked an addftional 25 hours per
week, of the nedical necessity to reduce his hours. Johnson
contends that Vander Wide's failure to providé this information

to the other DYA facility is evidence of unlawful notivation.



DI SCUSSION

In order to state a prima facie violation of the Dills Act a
charging party nust allege and ultimately establish that the
conduct conpl ained of either occurred or was discovered within
the six-nmonth period imrediately preceding the filing of the
char ge. (San Dieguito Union H gh _School D strict (1982) PERB
Deci sion No. 194.)

Johnson and Bohnstedt's charge was filed on March 24, 1992.
Thus, all allegations of unlawful conduct by the State occurring
prior to Septenber 24, 1991 are untinely and nust be di sm ssed.
Vander Weide issued his nmeno |limting Johnson's overtine on
Septenber 27, 1991, within the six-nmonth filing period.

Therefore, all allegations, other than Johnson's allegation
concerning the reduction in overtine hours, are hereby di sm ssed
as untinely filed.

In Lake Elsinore, the Board held that section 3541.5(a) of
t he Educational Enployment Relations Act, which contains |anguage
identical to section 3514.5(a) of the DIls Act, established a
jurisdictional rule requiring that a charge be di sm ssed and
deferred to arbitration if: (1) the grievance machinery of the
agreenent covers the matter at issue and culmnates in binding
arbitration; and (2) the conduct alleged in the unfair practice
charge is arguably prohibited by the provisions of the CBA PERB

Regul ation section 32620(b)(5)° also requires that a charge be

°PERB Regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq.



di sm ssed where the allegations are properly deferred to binding
arbitration

Here, the State and CCPOA, the excl usi ve representative,
were parties to a CBAwth effective dates of My 26, 1989
- through June 30, 1991. In this case, the parties' CBA contains
gri evance provisions which culmnate in binding arbitration.
Addi tionally, the conduct alleged in the unfair practice charge,
retaliation for protected activity, is arguably prohibited by
Article V, section 5.03(a) of the CBA, which parallels Dlls Act
section 3519(a). Further, although the conduct conplained of
occurred after the CBA expired, in Apaheimthe Board held that
the grievance and arbitration provisions of a CBA survive the
expiration of the agreenment. Thus, under the Board' s deci sions
in Lake Elsinore and Anaheim this charge would be dism ssed and
deferred to arbitration.

However, in Litton Financial Printing Dv. v. NRB (1991)

uU. S. , 115 L. Ed.2d. 177 [137 LRRM2441] (Litton) , the

U S. Suprene Court upheld the National Labor Relations Board's
(NLRB) rule that arbitration clauses do not continue in effect
after the expiration of a collective bargai ning agreenent, except
for disputes that involve facts and occurrences that arose before
expiration, or that involved post-expiration conduct that
infringes on rights accrued or vested under the agreenent. In
reaching this conclusion, the court clarified its position in

Nol de Bros.. Inc. v. Bakery Wirkers (1977) 430 U.S. 243 [94 LRRM

2753] (Nolde Bros.). which the PERB Board relied upon in reaching




its decision in Anaheimthat arbitration is presumed to continue
in effect after expiration of the agreenent.
In Litton, the U S. Supreme Court noted the well-established

rule that an enployer commts an unfair |abor practice if,
wi t hout bargaining to inpasse, it nmakes a unilateral change in an
exi sting term or condition of enploynent. This prohibition
extends to changes in terns and conditions where an existing
agreenent has expired and negotiatidns on a new agreenent havq
not yet been conmpleted. (NRB v. Katz (1962) 369 U.S. 736 [50
LRRM 2177].) The NLRB has determ ned, however, that under the
Nati onal Labor Relations Act (NLRA) there are certain terns and
condi tions of enploynent which do not survive expiration of an
agreenment because of NLRA statutory |anguage. Further, in
Litton, citing Hlton-Davis Chenical Co. (1970) 185 NLRB 241, 242
[75 LRRM 1036], the court stated that:

[a]rbitration clauses are excluded fromthe

prohi bition on unilateral changes, reasoning

that the commtnent to arbitrate is a

‘voluntary surrender of the right of fina

deci sion which Congress ... reserved to [the]

parties....[Alrbitration is, at bottom a

consensual surrender of the econom c power
which the parties are otherwise free to

utilize.'
In United Steelworkers of Anerica v. Marrior & Qulf
Navi gation Co, (1960) 363 U.S. 574 [46 LRRM 2416], the court held

that "arbitration is a matter of contract and a party cannot be
required to submt to arbitration any dispute which he has not
agreed so to submt." The court further stated that "[n]o

obligation to arbitrate a |abor dispute arises solely by



operation of law. The law conpels a party to submt his
grievance to arbitration only if he has contracted to do so."
(Gateway_Coal Co. v. Mne Workers (1974) 414 U S. 368,

[85 LRRM 2049].)

However, the Court in Nolde Bros,. while acknow edgi ng that
arbitration is a creature of contract and that a party cannot be
conpelled to arbitrate in the absence of a contractual obligation
to do so, concluded that the arbitration clause does not
automatically expire. Because the parties nust be aware of the
strong policy favoring private resolution of disputes, the court
reasoned that the parties' failure to exclude fromarbitrability
di sputes arising after expiration of the agreenent, indicates an
intent to arbitrate all grievances arising out of the contractual
rel ati onshi p.

The PERB Board in Anaheimrelied on the Nolde Bros.
deci sion, concluding that arbitration survives the expiration of
an agreenent unless the contract expressly or inpliedly indicates
that the parties intended that the arbitration provision
term nate on expiration of the agreenent. The Board stated in
Anahei m

In Nolde Bros., therefore, the Suprene Court
established a rebuttable presunption of
arbitrability where the dispute arises out of
a right "arguably created" by the expired
col l ective agreenent, where the parties have
agreed to submt contractual disputes to
arbitration, and where there is no clear
evidence of an intention by the parties that
the duty to arbitrate will term nate upon

expiration of the agreenent.
(Anaheim p. 18.)



In Litton, the U S. Suprene Court clarified its position in

Nol de Bros.. stating that this presunption should apply "only

where a dispute has its real source in the contract.” As the
court explained:

The object of an arbitration clause is to

i mpl ement a contract, not to transcend it.
Nol de Bros. does not announce a rule that
postexpiration grievances concerning terns
and conditions of enploynent remain
arbitrable. A rule of that sweep in fact
woul d contradict the rationale of Nolde_Bros.
The Nol de Bros. presunption is limted to

di sputes arising under the contract. A
postexpiration grievance can be said to arise
under the contract only where it involves
facts and occurrences that arose before
expiration, where an action taken after
expiration infringes a right that accrued or
vest ed under the agreenent, or where, under
normal principles of contract interpretation,
the disputed contractual right survives
expiration of the remainder of the agreenent.

I n bal ancing the policy encouragihg private resol ution of
di sputes with established contract principles that a party may
not be conpelled to arbitrate a matter it did not agree to
arbitrate, the Board approves of the approach Iimting extension
of the arbitration clause. Accordingly, the Board adopts the
court's reasoning in Litton and finds that arbitration clauses do
not continue in effect after expiration of a collective
bar gai ni ng agreenent except for disputes that: (1) involve facts
and occurrences thét arose before expiration; (2) involve post-
expiration conduct that infringes on rights accrued or vested
under the agreenent; or (3) under normal principles of contract
interpretation, survive expiration of the agreenent. Therefore,

t he Board hereby overrules that portion of Anahei mwhich held
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that arbitration survives expiration of the agreenent unless
expressly or inpliedly excluded.
| Appl ying these principles to the present case, the State's
duty to arbitfate Johnson's retaliation claimfails as the
adverse action taken by the State occurred after the expiration
of the agreenent. Additionally, although Johnson retains a
statutory right under the Dills Act to be free from enpl oyer
retaliation, he obtains no vested right under the contract to be
free of such retaliatory action. Furthernore, the expired
agreenent provides no independent authority which, under nornma
principles of contract interpretation, requires the arbitration
provisions to continue. Because the State's duty to arbitrate
this matter does not continue in effect after expiration of the
agreenent, the Board may not di sniss and defer this charge to |
arbitration. PERB remains the appropriate forum for resolving
such disputes in the absence of contractual provisions for
bi nding arbitration.

Because this charge is not deferred to arbitration, the
Board then | ooks to determ ne whether the charging party has
- established a prinma facie violation of discrimnation. Dills Act
section 3519(a) prohibits reprisals or discrimnation against an
enpl oyee for engaging in conduct protected by the DlIls Act. In
order to prove an allegatibn of reprisal/discrimnation, the
charging party bears the burden of showi ng that he engaged in
protected activity, that the enployer knew of the enpl oyee's

participation in protected activity, and that the enpl oyer took

11



adverse action notivated by that activity. (Novato _Unified
School_District (1982) PERB Decision No. 210; Carlsbad Unified

School District (1979) PERB Decision No. 89; State of California
(Departnent of Devel gpnental Services) (1982) PERB Deci sion

No. 228-S; California State Unjversity, Sacranento (1982) PERB
Deci sion No. 211-H.)

The party alleging discrimnation nust nake a prima facie
showi ng of unlawful notivation by denonstrating a nexus between
the protected activity and the adverse action. Absent direct
evi dence, indications of unlawful notivation have been found in
an enployer's: (1) departure from established procedures and

standards when dealing with the enployee (Santa _Cara Unified

School District (1979) PERB Decision No. 104); (2) timng of the

action (North Sacranmento School District (1982) PERB Deci sion

No. 264); (3) disparate treatnment of the enployee (State of
California (Department of Transportation) (1984) PERB Decision

No. 459-S); (4) shifting justifications and cursory investigation

(State_of California (Departnent of Parks and Recreation) (1983)

PERB Deci sion No. 328-S); (5) words suggesting retaliatory intent
(Santa_ G ara Unified School District, supra): or (6) a pattern of

ant agoni sm toward the union (Qupertino Union Elenentary_School

District (1986) PERB Decision No. 572).

A review of Johnson's allegations reveals that he failed to
establish all of the elenments of a prima facie discrimnation
viol ation. Johnson did participate in protected activity by

filing numerous grievances of which the State was clearly aware.

12



Adverse action against Johnson is also established by the Iimt
pl aced on his overtine hours. However, Johnson failed to
establish the final elenent, that the adverse action was taken
because he engaged in protected activity.

If the State had departed from standard practices and
procedures, this would be evidence of unlawful notivation.
However, here the neno [imting Johnson's hours was issued only
after conpletion of nedical and psychiatric eval uations which
were perfornmed after Johnson filed an injury report conplaining
of stress.

On appeal, Johnson argues that Vander Wi de's reliance on
the psychiatric evaluation to support the overtine reduction was
i nproper. Johnson contends that it recommended a separate
medi cal evaluation to deternmine if a work restriction is
necessary, but that the psychiatric evaluation itself inposed no
work restriction.

Vander Weide's nmeno indicates that it is based on both
medi cal and psychiatric evaluations. The recommendations of the
medi cal eval uation were not nmade part of the record. However,
the psychiatric evaluation states, in part:

| would recommend that M. Johnson contact
his own G P. and be given, possibly, sone

m nor tranquillizers or sleeping nedication on
a short termbasis to help him sleep. I
woul d al so recommend that he decrease his
overtine hours in order to sleep and rest
properly and be under less responsibility.

Thus, contrary to Johnson's assertions, the State did

arguably have justification for limting the overtine hours.

13



Further, Johnson contends that Vander Wide's failure to
provide information of the overtine restriction to the other DYA
facility where Johnson worked, indicates unlawful notivation.
There is no basis for this contention. Vander Wi de was properly
concerned about the operation of his facility and acted to inpose
the overtine limtation only after receiving nedical and
psychiatric evaluations. Johnson provided no evidence of
procedures that would require Vander Wide to notify other
 faciIities.

Finally, there is also no evidence of disparate.treatnent.
Johnson failed to provide exanples showi ng that other enpl oyees,
in simlar circunstances, did not have their overtine hours
reduced.

Accordingly, the charge fails to denonstrate the required
"nexus" and thus, does not state a prima facie violation of Dills
Act section 3519(a). Therefore, the charge nust be di sm ssed.

ORDER

The unfair practice charge in Case No. LA-CE-253-S is hereby

DI SM SSED W THOUT LEAVE TO AMEND.

Chai r person Hesse and -Menber Carlyle joined in this Decision.
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